IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

THE HOVE | NSURANCE COMPANY,
Plaintiff

V. NO. 3: 93CVv9-B-D

WEBSTER COUNTY, M SSI| SSI PPI ;
Bl LL M DDLETQON, SHERI FF OF
WEBSTER COUNTY, M SSI| SSI PPI; and
ONEN DENTQN, DEPUTY SHERI FF OF
WEBSTER COUNTY, M SSI| SSI PPI ,

Def endant s

MVEMORANDUM OPI NI ON

This cause cones before the court wupon cross-notions for
summary judgnent filed by all parties, as well as the notion to
strike filed by the plaintiff, The Home |nsurance Conpany. The
court has duly considered the parties' nenoranda and exhi bits and
is ready to rule.

| NTRCDUCTI ON

M chael Childress filed an action in the United States
District Court for the Northern District of M ssissippi against the
defendants herein, alleging that Sheriff Mddleton and Deputy
Sheriff Denton assaulted himw th a sl apjack after having arrested
himfor DU . The defendants submtted the claimto their insurance
carrier, the plaintiff herein, for defense and indemnification.
The plaintiff denied coverage under the policy and filed this

action for a declaratory judgnment. The defendants counterclai nmed



for the cost of defense and reinbursenent of the ultimte
$20, 000. 00 settlenent of the underlying action.?
FACTS
The plaintiff, The Honme |nsurance Conpany, issued a police

professional liability insurance policy to the Wbster County
Sheriff's Departnment, covering bodily injury and personal injury,
subj ect to certain exclusions. The policy defined "bodily injury"
as:

bodily injury, sickness, or disease sustained by

any person accidently caused by any act of the

insured in making or attenpting to make an arrest

while acting within the scope of his duties as a
| aw enforcenent officer.

(Emphasi s added.) "Personal injury" is defined in the policy as:

false arrest, erroneous service of civil papers,
fal se inprisonnment, malicious prosecution, |ibel
sl ander, defamation of character, violation of
property rights and, if conmtted while nmaking or
attenpting to nmake an arrest or while resisting an
overt attenpt to escape by a person under arrest
before such person has been or could have been
brought before a magistrate or |I|ike official
authorized to hold a prelimnary hearing, assault
and battery, provided that no act shall be deened
to be or result in personal injury unless commtted
in the regular course of duty by the insured.

(Enphasi s added.) The policy further contained the follow ng
excl usi on:

This policy does not apply:

1 Although not formally delineated as a counterclaim the
def endants' answer asks that this court find the plaintiff |iable
for the cost of the defense and settlenment of the underlying
action.



(f) To bodily injury to any person occurring
while such person is in the custody of the
insured or any municipal, state or federal
authority.

(Enmphasi s added.)

On February 22, 1990, M chael Childress was driving his pickup
truck in Webster County when the truck got stuck in a ditch. H's
brother and sister were follow ng behind himand they stopped to
help pull himout. Wile they were attenpting to free the truck,
Sheriff Mddleton and Deputy Denton arrived on the scene.
Childress was allegedly yelling and cursing, and appeared to be
drunk, so the Sheriff decided to arrest him for DU . Chi | dress
attenpted to run, but was tackled by his brother. The Sheriff then
handcuffed Childress and placed himin the rear seat of the patrol
car.

Childress' brother and sister left the scene, while Sheriff
M ddl eton and Deputy Denton waited for the wecker to arrive
Childress alleges that after he was placed in the rear of the
patrol car, both Sheriff M ddl eton and Deputy Denton struck himin
the face several tinmes wwth a slapjack. Childress further alleges
t hat he was deni ed nedi cal treatnent upon request after he had been
placed in jail.

On February 20, 1991, Childress filed a conplaint in the
United States District Court for the Northern District of
M ssi ssi ppi, against Sheriff M ddl eton, Deputy Denton, and Webster
County, M ssissippi, seeking danmages for the alleged assault and
battery in the patrol car and the denial of nedical treatnent.
Chil dress' conplaint unequivocally alleged that the assault and

3



battery occurred after he had been handcuffed and placed in the
rear of the patrol car, and after his brother and sister had |eft
the scene. The defendants notified The Home | nsurance Conpany of
the lawsuit and requested that Honme provide a defense and pay any
settlenment or judgnment rendered against them The Hone | nsurance
Conpany denied coverage under the policy, and brought this
decl aratory judgnent action. Wbster County subsequently settled
the Childress lawsuit for $20, 000. 00.
LAW

The defendants allege that the terns of the insurance policy
are anbi guous, thus mandating coverage of the Childress
allegations. It is well settled that anbiguities in an insurance
policy are to be construed against the drafter and in favor of the

i nsured. Governnent Enployees Ins. Co. v. Brown, 446 So. 2d 1002,

1006 (M ss. 1984). Equally well settled is that anbiguities should

not be created where none exist. Brander v. Nabors, 443 F. Supp.

764, 769 (N.D. Mss. 1978), aff'd, 579 F.2d 888 (5th Gr. 1978).
The insurance policy at issue is clear in ternms of its
coverage and exclusions. The alleged actions, being intentional,
do not fall within the scope of the bodily injury coverage, which
islimted to accidental injuries. Furthernore, the bodily injury
coverage only applies to injuries that occur during an attenpted
arrest. Injuries that occur while a person is in custody of the
authorities are specifically excluded. The alleged injuries in
this action occurred after the arrest was conpleted, while

Childress was in the rear of the patrol car awaiting transport to



jail. As such, the alleged injuries do not fall wthin the bounds
of the bodily injury coverage.

Li kew se, the alleged injuries do not fall wthin the purview
of the personal injury coverage. Although assault and battery is
listed under the definition of personal injury, it is only covered

under the terns of the policy when it occurs during an arrest or an

attenpted escape. As stated, Childress alleges that he was
assaulted after his arrest. He does not claim to have been
attenpting an escape. Furthernore, Childress' other claim

alleging denial of nedical treatnment, does not fall within the
bounds of either the bodily injury or personal injury coverage.

Al though the defendants argue otherw se, there is nothing
anbi guous about the terns of the insurance policy. |In the absence
of an anbiguity, the policies nust be construed as witten. Lowery

v. Guaranty Bank and Trust Co., 592 So. 2d 79, 82 (Mss. 1991);

State Farm Mut. Auto. Ins. Co. v. Scitzs, 394 So. 2d 1371, 1374

(Mss. 1981).

The lawis well settled that an i nsurer nust defend an i nsured
agai nst all actions brought against him for which the allegations
give rise to coverage, even though the allegations nmay be

groundl ess, false or fraudulent. E. E. O C v. Southern Publishing

Co., 894 F.2d 785, 789 (5th Cr. 1990); State Farm Mut. Auto. Ins.

Co. v. Taylor, 233 So. 2d 805, 808 (Mss. 1970). The insurer

further has a duty to defend all actions in which the true facts,
if known, would give rise to coverage, even though the allegations

do not assert clains that fall within the terns of the policy.



Mavar Shrinp & Oyster Co. v. USF&G 187 So. 2d 871, 874-75 (M ss.

1966). In this action, Childress' allegations unquestionably fal
out si de the scope of the insurance coverage. Furthernore, The Hone
| nsurance Conpany thoroughly investigated the circunstances
pertaining to the arrest and alleged assault of Childress, and
determned that there were no facts which would indicate that
Childress was injured in such a manner as would give rise to
coverage. The defendants have failed to present any evi dence which
would tend to bring the circunstances of the arrest and all eged
assault within the bounds of coverage.

The defendants have submtted an affidavit from Sheriff
M ddl eton which asserts that the insurance agent who sold the
policy to the Sheriff's departnment assured Sheriff M ddl eton that
assault and battery was covered under the terns of the policy. The
affidavit further states that the agent assured the Sheriff on two
occasions after the Childress suit was filed that coverage existed
under the policy. The plaintiff has filed a notion to strike the
affidavit as being untinely, since the defendant filed the
affidavit with his rebuttal brief. The court finds that the
plaintiff's nmotion to strike should be denied; however, the
defendants' affidavit is not persuasive. Assault and battery is
covered under the terms of the policy, subject to certain
limtations. The affidavit fails to state that the agent prom sed
coverage for assault and battery arising out of the facts all eged

her ei n.



CONCLUSI ON
For the foregoing reasons, the court finds that the insurance
policy at issue did not provide coverage for the allegations in the
Chi | dress conpl aint and that, therefore, judgnent shoul d be entered
in favor of the plaintiff.
An order will issue accordingly.

TH'S, the day of August, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



